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https://www.nme.com/news/gaming-news/survey-says-79-per-cent-of-video-game-industry-workers-support-unionisation-3249118
https://www.nme.com/news/gaming-news/survey-says-79-per-cent-of-video-game-industry-workers-support-unionisation-3249118
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misclassification, wage underpay-
ment, fire & rehire — and P&O) people
are taking matters into their own
hands.

In the US, organising is happening
from the bottom up, in some cases
led by independent unions like the
Amazon Labor Union, or new branch-
es of existing unions. Whilst mem-
bership density might still be low
across a company (e.g., the Starbucks
election push so far affects only a
fraction of the 9,000 U.S. stores),
the quick and high-profile nature of
initial victories have become a some-
thing of watershed moment. They
involve young and diverse workforces
and are capturing public interest.

What role for
investors?

Reports of potential disruptions, such
as ballots for strikes, give an indi-
cation of when employer-employee
relationships have broken down. To
get ahead of this and be proactive in
advocating for constructive behaviour
and social dialogue by companies,
there are a few indicators to look out
for and seek to influence.

Company self-reporting can give
an indication of whether independ-
ent workforce representation through
unions is treated seriously. However,
a sweep of 2020/2021 annual reports
found that only 6% of FTSE350
companies disclosed data on col-
lective bargaining coverage in their
operations, despite double that
number listing labour disruption as a
principal risk to their business.

To fill this information void it is
worth seeking out combination of
data — both qualitative and quantita-
tive. In addition to testimonials and
survey results from workforce repre-
sentatives where they exist (which at
PIRC we seek to gather ahead of all
social risk engagements) there are
other key indicators to monitor. We
outline some in the table below.

N%

HOW ARE COMPANIES
RESPONDING TO THE WAVE OF
INDUSTRIAL UNREST?

Some companies are playing fair, following protocol, and uphold-
ing the rights of their workforce to collectively bargain. Whilst
others have employed more hostile tactics to curb activity.

CONSTRUCTIVE

In May, GSK agreed a 10.5% cost of living pay award to prevent workers

in 6 UK factories going on strike, stating "we are committed to maintain-

ing positive relationships with our skilled manufacturing workforce and
the unions that represent them."

A strike by Bombardier workers in Montreal, Canada was called off in June
due to a 6.5% wage rise and new 5-year collective agreement with the
company. A union representative praised the company’s commitment
"heyond salaries” which included a guarantee that no work will be
outsourced for the next five years, as well as bringing certain subcon-
tracted tasks back inhouse.

In a somewhat unexpected move, Microsoft stated it "will not stand in the
way" of a potential Activision Blizzard union following a letter from
workers to the CEO requesting voluntary recognition.

In May Deliveroo initiated a partnership deal with the GMB union in a
move to portray the company as “union friendly” ahead of their AGM. The
deal was condemned as a PR stunt by many observers, and one with
serious consequences in that it risks hampering activity by thg courier
members of the IWGB union (active in Deliveroo for several yAears) in
their campaign for improved rights and reclassification under the UK’s
“worker” status. GMB maintain that the partnership deal will enable them
to represent couriers' interests.

In May, Amazon published a statement on its policy position supporting
collective bargaining, that was quickly discredited by academics and
unions as misleading. They pointed to recent, demonstrable union busting
by the company.

In April, Starbucks sacked 7 employees who were organising for union
recognition in an alleged retaliation. Previously investors wrote to
Starbucks to highlight concerns that the company was attempting to
weaken the union’s attempts to organising by delaying the process via the
NRLB. In May the regional director of the NLRB in Buffalo, New York issued
a complaint against Starbucks for 29 unfair labour practice charges that
included over 200 violations of the National Labor Relations Act.

Qantas has used outsourcing to undermine workforce bargain-
ing rights — see article on page 10 outlining how.

HOSTILE



https://bit.ly/3nOPhKg
https://bit.ly/3nOPhKg
https://bit.ly/3nOPhKg
https://bit.ly/3nOPhKg
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Which indicators paint a picture of employee relations in investee companies?

Indicator Disclosure | Benefits Drawbacks

levels in
company
reporting

Indicator High Useful for assessing change over time, Unreliable due to non-independent,

Employee whereby decreasing scores could indicate | non-standardised nature of surveys.

engagement a problem. Also, contingent workers tend not to be

scores covered. For example, IHG discloses an
engagement score of 85% but this is
based on under a third of their overall
workforce as those working in franchised
hotels do not participate.

Collective Low Indicates the portion of workforce that Companies rarely break down the figure

Bargaining may take industrial action. by country, or provide details of collec-

Coverage tive agreements.

Public state- Low Statements about unions in reporting may | It can be hard to discern between PR

ments indicate intent for constructive relations moves with little substance and mean-
and an understanding of the relevance of ingful agreements.
worker representation.

Employee Low-Medium | High churn may indicate poor employ- Limited in use without sector bench-

turnover ment standards, and time series data can marking, as rates tend to be much
uncover spikes/falls linked to particular higher in certain sectors (e.g., retail,
corporate decisions. hospitality, outsourced services) than in

others.

Principal risks High Indicates whether labour disruption or Detail tends to be scarce and relevant
other workforce issues are considered indicators not provided. Follow-up
material for the company. engagement is required to understand

the risk and how it is being mitigated.

Regulatory - The use of external, verifiable data This data is not always easy to find and

interventions relating to enforcement notices, cuts trace back to parent company.

and violations of through company self-reporting.

rights

PIRC is tracking these employee relations indicators among and developing voting recommendations based on these
and other workforce risk factors. Get in touch if you’'d like to know more.

¢ PIRC co-organised
investor letter to board and
joined meeting with the
CEO in February

e \/oting store by store —
average of 16 votes, break-
ing 75:25 in favour of the
union

e Campaign launched
late 2021

UNIONISING
STARBUCKS

» Workforce is 71% female

[1 ‘ and 48% black, indigenous
s U@

and people of colour =dbcnec

¢ >200 stores and 3,300
workers have voted with
>85% of sites voting for
the union

* Bigger sites might be
harder to win

Investor group led by
Trillium urges
Starbucks to adopt
neutral policy toward
union efforts

* Management seeking to deny
benefits to union stores >50
» complaints from NLRB
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Policy and
engagement on
collective bargaining

Asset owners can bake expectations
into investment practices by, for
example, being explicit that they
expect companies to be able to
demonstrate how freedom of asso-
ciation is respected and upheld. For
US companies this might involve the
expectation that a position of neu-
trality is taken by the company if the
workforce seeks to unionise.

To uphold these expectations through
engagement, discussion topics might
include:

1) What is the company’s approach to social
dialogue?

2) Has the company taken a position on
neutrality? What is the company doing to
ensure neutrality in union elections?

3) Has the company commissioned services
that may be considered union busting, such
as the use of ‘union avoidance’ consultants?

4) Do new hire induction processes involve
any discussion, positive or cautionary, about
the rights of employees to join unions?

5) Will the company consider disclosing the
collective bargaining coverage of its work-
force, broken down by operating countries?

6) Does the board comprise sufficient skills
on social risk and expertise in managing
constructive workforce relations? What role
do NEDs with responsibility for workforce
engagement play during industrial disputes?

7) Has the company disclosed sufficient data
to support their decision to list/or not list
labour disruption has a principal risk to the
business?

INCASE YOU
MISSED IT:
HEALTH & SAFETY

ILO incorporates occupa-
tional safety as a fundamen-

tal work right. To respond,
PIRC has increased stew-
ardship work on health and
safety.

Editor SHD Logistics
wrote back in April about
his ideas on how to improve
occupational safety data
from companies, by (some-
what controversially)
increasing the digital
surveillance of workers.

Philip White, the Director
of Regulation at the Health
and Safety Executive (HSE),
says that whilst the Robens
Report has “stood test of
time”, 50 years after
publication, safety risks
have “become much more
complex, with a much faster
rate of change than Robens
ever envisaged.”

EMPLOYMENT
POLICY

The US Department of
Labor (DOL) is seeking
feedback before it issues a
new rule to clarify whether a
worker is an employee or
independent contractor
under the Fair Labor
Standards Act.

Over the in UK, the
Department for Business,
Energy and Industrial
Strategy (BEIS) launched a
call for evidence on Labour
Market Enforcement, to
inform the department on
issues like compliance with
minimum wage payments
and labour abuse.

Meanwhile the UK
government has launched
(yet another) consultation

into the future of work. The
omission of an Employment
Bill in the Queen‘s Speech
signaled a lack of intent to
act and the new consulta-
tion comes five years after
the Taylor review’s 53
recommendations (most of
which are still not incorpo-
rated into legislation).

There’s also still no sign
of policy change to improve
care worker rights. Time
limited interim enforcement
for minimum wage payment
of care worker sleep in
shifts has in fact now
ended, following unsuccess-
ful outcome for workers in
the Supreme Court case
announced in Mar 2021

Following a Labour Party
win over in Australia’s
recent federal election,
there are potential regulato-
ry reforms over labour hire
on the cards. The party’s
manifesto had promised
new rules on “Same Job,
Same Pay” to ensure parity
for outsourced workers.

WORLD OF WORK
RESEARCH

A US professor, who
analysed over 4,000
companies on Glassdoor,
found that online reviews by
employees can often reveal
bad employers, but by
finding them and acting on
them early, scandal can be
avoided.

Autonomy, in collabora-
tion with the University of
Exeter and the London
School of Economics, found
that unregulated internet
workers, known as ‘microw-
orkers’, are being paid less
than £4 per hour for their
services, with those out-
sourced to the Global South
receiving even lower wages.



https://www.safetyandhealthmagazine.com/articles/22730-ilo-designates-occupational-safety-and-health-as-a-fundamental-right-at-work
https://www.linkedin.com/pulse/ilo-agreement-pirc-limited/?trackingId=c4aGGG5BcmvXpOT%2Fa9fNeg%3D%3D
https://www.linkedin.com/pulse/ilo-agreement-pirc-limited/?trackingId=c4aGGG5BcmvXpOT%2Fa9fNeg%3D%3D
https://www.shponline.co.uk/culture-and-behaviours/employee-safety-starts-with-data-collection-and-analysis/?elq_mid=7577&elq_cid=1862412
https://www.shponline.co.uk/culture-and-behaviours/employee-safety-starts-with-data-collection-and-analysis/?elq_mid=7577&elq_cid=1862412
https://www.shponline.co.uk/she-2022/robens-report-has-stood-the-test-of-time-says-hse-director-of-regulation/?cid=INTNewsletter&elq_mid=7793&elq_cid=1862412
https://www.shponline.co.uk/she-2022/robens-report-has-stood-the-test-of-time-says-hse-director-of-regulation/?cid=INTNewsletter&elq_mid=7793&elq_cid=1862412
https://www.shponline.co.uk/she-2022/robens-report-has-stood-the-test-of-time-says-hse-director-of-regulation/?cid=INTNewsletter&elq_mid=7793&elq_cid=1862412
https://blog.dol.gov/2022/06/03/misclassification-of-employees-as-independent-contractors-under-the-fair-labor-standards-act
https://blog.dol.gov/2022/06/03/misclassification-of-employees-as-independent-contractors-under-the-fair-labor-standards-act
https://www.gov.uk/government/consultations/labour-market-enforcement-strategy-2023-to-2024-call-for-evidence
https://www.gov.uk/government/consultations/labour-market-enforcement-strategy-2023-to-2024-call-for-evidence
https://minimumwage.blog.gov.uk/2022/01/27/sleep-in-shifts-in-social-care/
https://www.corrs.com.au/insights/same-job-same-pay-a-bold-and-novel-proposal-for-labour-market-regulation#:~:text=What%20is%20proposed%3F,pay%20as%20workers%20employed%20directly'.
https://www.corrs.com.au/insights/same-job-same-pay-a-bold-and-novel-proposal-for-labour-market-regulation#:~:text=What%20is%20proposed%3F,pay%20as%20workers%20employed%20directly'.
https://hbswk.hbs.edu/item/company-reviews-on-glassdoor-petty-complaints-or-signs-of-potential-misconduct
https://hbswk.hbs.edu/item/company-reviews-on-glassdoor-petty-complaints-or-signs-of-potential-misconduct
https://hbswk.hbs.edu/item/company-reviews-on-glassdoor-petty-complaints-or-signs-of-potential-misconduct
https://www.theguardian.com/business/2022/jun/25/britains-hidden-online-microworkers-paid-less-than-4-an-hour
https://www.theguardian.com/business/2022/jun/25/britains-hidden-online-microworkers-paid-less-than-4-an-hour
https://www.theguardian.com/business/2022/jun/25/britains-hidden-online-microworkers-paid-less-than-4-an-hour
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INVESTOR
CALL TO ACTION

ON SOCIAL
PROTECTION

What is social protection?

In effect, it is a system of policies and financial
resources in place to prevent and reduce the
number of people falling into poverty through
economic lifecycles. It is an internationally
recognised human right, enshrined into labour
laws. The UN’s first Sustainable Development
Goal calls for “nationally appropriate social
protection systems and measures for all.”

In an ideal world, such protection would be
provided by the state. But in much of the Glob-
al South, there simply does not exist the state
infrastructure and resources to develop the
necessary financial safety nets — for example
in terms of unemployment benefits, severance
pay, sick and parental pay and pensions.

Why should companies
play a role?

There are major gaps between laws in countries
that theoretically promise this social protection
and the state’s ability to enforce and provide.
IndustriALL has called on companies, who
benefit from the low labour costs in these coun-
tries, to make up this shortfall. The ITUC has
designed a Global Social Protection Fund (here)
that companies pay into as a bridge towards a
comprehensive public welfare system.

During the 2020 Covid-19 wave, laws requir-
ing severance pay in Thailand were ignored
by egregious companies who absconded from
duties and cancelled orders without providing
compensation to workers. The state failed to
adequately intervene leaving it to unionised
workers to campaign for basic reimbursement

In June, PIRC chaired an
investor meeting hosted by
IndustriALL and LAPFF to hear
directly from Thai garment work-
ers about their lack of safety net
and abject mistreatment by
employers during the Covid-19
pandemic. They are spearhead-
ing a call for social protection,
co-funded by companies, to
protect garment workers from
destitution resulting from
demand volatility.

of their lost wages. Union federations are now
calling for the establishment of a binding col-
lective agreement that holds companies to ac-
count over the key planks of social protection.

Is this achievable?

In Bangladesh, the International Accord for
Health and Safety in the Garment and Textile
Industry — known as the Bangladesh Accord

- is a binding agreement between unions and
clothing brands to ensure occupational safety
for workers. Advocates argue that a similar
scheme could be introduced for social pro-
tection, whereby companies throughout the
supply chain would ensure the burden of eco-
nomic downturns is shared, rather than being
shouldered by the low paid, precarious workers
making the products.

What can investors do?

Impress upon brands and companies through-

out the supply chain the imperative of support-

ing a social protection contract on the grounds

that:

¢ the failure to do so puts people at serious
harm of destitution

¢ a more secure workforce is a more produc-
tive one,

¢ a lack of a safety net causes labour supply
problems and risks down the line.

IndustriALL's investor brief is available here,
plus an explainer podcast “The women behind
the label”.



https://www.ituc-csi.org/IMG/pdf/ituc_campaign_brief_-_a_global_social_protection_fund_en_v3.pdf
https://www.industriall-union.org/sites/default/files/uploads/documents/2022/v5_investor_brief.pdf
https://www.industriall-union.org/podcast
https://www.industriall-union.org/podcast
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US AGM worker resolutions — votes are in

KEY POINTS

® 2022 has seen a record number of workforce related
shareholder proposals filed at US companies

@ Proposals for companies to report on concealment
clauses in the context of workplace harassment and
discrimination garnered significant support at Twitter
and IBM Corp.

@ At Meta the proposal however faced more opposition,
including from CEO Zuckerberg holding of 13% of the
voting stock.

@ Support for the proposals overall is inhibited by the
dominance of non-independent shareholders in sever-
al companies — at Amazon company founder Jeff

Bezos holds almost 10%.

PIRC has been tracking the voting outcomes of
US AGMs. In the table below we show results for
22 resolutions covering from March-June, cov-
ering themes of wages, employment standards,
freedom of association and misclassification.

Unsurprisingly, support tends to be lower for
proposals recommending the company explic-
itly change course over issues, like starting
wages and employee surveillance, rather than
report on the associated risks. It is nevertheless
significant that these proposals have made it
onto the agenda. The total number of resolutions
filed on workforce topics, growing each year,
as well as the increasing support for such votes
sends a signal to companies that these issues are
considered material by shareholders and won’t
be brushed under the carpet.

In the next issue we will review results for 20+
proposals relating to racial equity, supply chain
workers, harassment and discrimination, and
the just transition.

Q2 shareholder voting on wages, standards, unionisation and misclassification

Company AGM date Proposal Theme For Oppose
(%) (%)
Twitter 25/05/2022 Report on use of concealment clauses in employment contracts ~ Employment Standards 30.65
IBM Corp 26/04/2022 Report on use of concealment clauses in employment contracts ~ Employment Standards 35.30
Walt Disney Company 09/03/2022 Report on pay gaps across race and gender Wages 40.38
Lowe’s Companies 27/05/2022 Report on pay gaps across race and gender Wages 95.96 | 40.22
Amazon 25/05/2022 Proposal requesting additional reporting on freedom of association Freedom of association [38.57  60.57
Lowe’s Companies 27/05/2022 Report on employee misclassification Misclassification 35.36 @ 63.65
TJX Companies 02/06/2022 Paid sick leave policy for all associates Employment Standards [ 33.19  65.05
Cigna Corporation 27/04/2022 Report on pay gaps across race and gender Wages 32.69 66.79
TJX Companies 02/06/2022 Report on employee misclassification Misclassification 3142 67.45
Kroger Co 23/06/2022 Report on competitive employment standards, Wages 29.19 69.64
including wages and benefits
Amazon 25/05/2022 Report on pay gaps across race and gender Wages 28.65 70.77
CVS Health Corp 11/05/2022 Adopt paid sick leave policy for all Employment Standards  25.89 72.90
Lyft 16/06/2022 Report disclosing Ibbying over state level employment law Employment Standards  23.41 75.22
Meta (Facebook Inc.) 25/05/2022 Report on use of concealment clauses in employment contracts ~ Employment Standards  18.92  80.78
Urban Outfitters, Inc 07/06/2022 Report on employee misclassification Misclassification 15.51 8L.17
Tractor Supply Company 11/05/2022 Cost of low wages and inequality Wages 14.40 183.31
Restaurant Brands International 15/06/2022 Report on competitive employment standards, Employment Standards 13.71 84.58
including wages and benefits
Walmart, Inc 01/06/2022 Report on starting pay and racial equity Wages 13.19 [84.97
Dine Brands Global 12/05/2022 Report on the feasibility of increasing tipped workers' wages Wages 13.11
Marriott International, Inc 06/05/2022 Report on cost of low wages and inequality Wages 9.62
Denny's Corporation 18/05/2022 Increase starting wages Wages 4.04
Amazon 25/05/2022 End use of productivity quotas and worker surveillance Employment Standards  0.25

Source: PIRC calculation of votes and abstentions from company SEC filings
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Lost workers — navigating
occupational safety measures

This June Occupational Health and Safety became the fifth ILO Fundamental Principle and
Right at Work. But our review of safety disclosures reveals major reporting gaps from companies.

Safety at work is now recognised as a fun-
damental human right. This is a prompt for

companies and investors to deepen their under-
standing of workplace risks and take measures
to ensure adequate monitoring, mitigating and
disclosure. Our review of FTSE350 occupational

health disclosures uncovered there is signifi-

cant room for improvement — for example:

e Whilst 60% of companies disclose infor-
mation in their annual report on employee

safety incidents, there is no standardisation

of reporting.

¢ Companies self-select from more than 40 dis-

tinct safety metrics, with most only choos-
ing to report against one or two.
¢ In some cases, companies switch metrics

from year to year, impeding analysis of safe-

ty practices over time.

Most reported safety indicators among FTSE350 in 2020/21

Metric Acronym/ | Description
short name
Injury Incident Rate IR Measuring rates of total incidents,
The Total Case Incident Rate TCIR not defined by whether.thley _are_
recordable under certain jurisdic-
Total Accident Rate TRA tions or resulted in lost time
Total Recordable injuries and TRIR
ilinesses rate
Inesses T Measuring rates of recordable
OSHA recordable incident rate OSHA incidents based on regulations in
__ certain jurisdictions or on industry
RIDDOR recordable incident rate | RIDDOR T
Total recordable injuries and TRIF/TRIFR
illnesses frequency rate
Annual Injury Incidence Rate AlIR
Lost time accidents LTA
. Measuring the rate of incidents per
Lost time injury rate LTITIR labour time lost to the business.
Accident Frequency Rate AFR

Contingent workers falling through safety
reporting cracks
We are increasingly concerned that contingent
workers — those kept off the payroll either as
self-employed contractors or through recruit-
ment agencies/labour hire, outsourcing and
franchised services — are a blind spot in cor-
porate safety reporting. This group is statisti-
cally significant: it has been estimated that,
on average, a fifth of the workforces of large
companies in both the UK and North America
are contingent.
Whilst companies in sectors that have
historically relied on contingent labour, such
as construction and mining, tend to report on
the safety of this group, companies in newer
industries relying heavily on contingent labour,
namely gig economy delivery platforms, have
not followed suit. This is despite a mounting
body of evidence showing the high-risk nature
of the work: couriers are exposed to road acci-
dents, extreme weather, and assaults.
We found that:
¢ Only 12% of FTSE350 disclose data about
their contingent workforce.

¢ Even in high-risk sectors disclosures were
lacking — only 19 of the 57 companies that re-
ceived safety enforcement notices in the last
3 years disclosed data on incidents among
contingent workers.

¢ No data was disclosed for the 800,000
self-employed couriers delivering food for
Deliveroo, Just Eat and Grubhub - three of
the biggest platforms operating in the UK.

¢ Uber Eats disclosed neither the size of their
self-employed workforce nor any safety data
for this group.

If investors are serious about making a
positive real-world impact, then engaging ef-
fectively over occupational safety, in industries
old and new, should become a plank of their
stewardship activity. PIRC has begun a series
of engagements with companies drawing on
safety data from our new workforce database.
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Battle lines drawn over pay,

prices, and profit

The UK is experiencing an inflationary episode

qq
U 9 47 that counters usual economic assumptions.
o

Prices are being pushed upwards by a conflu-

from before the ence of issues — some outside of the control of
pandemic, profits companies, workers, and individual govern-
have grown far ments. Sanctions against Russia have pushed
more than the oil and gas prices higher, whilst a maritime

rate of economic  blockade is reducing agricultural exports —

and wage growth  causing rising prices in the Global North and

in that time the risk of famine in less wealthy regions.

d But other factors, like how companies set
pay and profits, are well within their control —
and have a big role to play in determining how
this period of inflation will be experienced.

Although fears of an inflationary spiral driv-
en by wages remain unfounded by evidence,
this argument is being used by many employers
to defend the decision to cut the pay of workers
in real terms with below-inflation pay offers.
Conversely, profits endure for many businesses.
A recent report by IPPR and Common Wealth
has found that profits of the largest non-fi-
nancial companies are not reflecting external
pressures: up 94% from before the pandem-
ic, profits have grown far more than the rate
of economic and wage growth in that time.
An earlier report found that workers would be
paid, on average, £2,100 more per year if wage
growth matched the increase in dividends.

Unite the union has claimed that companies
“gouging” prices are just as much to blame for
spiralling costs, particularly in sectors with

monopolistic practices. The union’s findings
note that the majority of this growth in corpo-
rate profit is driven by 25 companies, notably
those operating in basic materials. That sector
has seen profits grow by £37 billion since the
pandemic, mainly down to increased wholesale
prices. That has led to calls for further windfall
taxes, this time on the commodity sector.

Investors are left in a peculiar situation
regarding how to act. The response to the
inflationary spiral is contested between com-
panies, customers and workers (the later two
being two sides of the same coin) — with no
one keen to be left absorbing the financial
hit. If workers are being told to show restraint
regarding pay, then companies are also likely to
face pressure to exercise restraint with respect
to distributions to investors through dividends
and buybacks.

Of course, these issues are intertwined.
Many point out that workers are also exposed
to reductions in distributions to shareholders
through pensions and savings. But equally a re-
al-terms pay cut affects pensionable pay. Lower
contributions will have a much more important
effect on workers’ future pensions than, say, a
squeeze on the dividends received from some
companies.

With inflation expected to remain high for
some time, the tensions between competing
interests will only increase.

IN THE NEXT QUARTERLY...

— PIRC’s upcoming research on measuring the sustainability
and human rights impacts of electric vehicles

— a report on labour hire/outsourcing

— the launch of our workforce database portal later this year

UPCOMING WEBINARS

— Summer of strikes — industrial relations 101 for investors.



https://www.ippr.org/research/publications/prices-and-profits-after-the-pandemic
https://www.common-wealth.co.uk/reports/wages-and-dividends
https://www.unitetheunion.org/media/4757/unite-investigates-corporate-profiteering-and-the-col-crisis.pdf
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Denying the Right to Collectively
Bargain: Qantas and the
Outsourcing of Groundhandling

On the 4 May 2022, Qantas announced that they
would be seeking to appeal a finding by the full
federal court of Australia that the company had
acted illegally in deciding to outsource 2000
“below the wing” jobs in November 2020.

Adverse action

The appeal to the high court follows the com-
pany’s failed appeal to the full bench of the
Australian federal court, where the judges rati-
fied the earlier decision delivered by Judge Lee
on the 30 July 2021. Both decisions found that
the company had breached “adverse action”
provisions under the Commonwealth Fair Work
Act (FWA), because their decision to outsource
the ground handling jobs was, at least in part,
motivated by wanting to “prevent the affected
employees” from exercising their “workplace
right to organise and engage in protected
industrial action and participate in [collective]
bargaining”.

At the time of the outsourcing, Qantas
baggage handlers were covered by a collective
agreement that was due to expire at the end of
December 2020. Under Australian law, work-
ers can only undertake “protected industrial
action” while actively negotiating a collective
agreement. In reaching a decision on the case,
as the court report shows, the judge cited Qan-
tas’ own documents, which stated that there
was a “vanishing window of opportunity" to
outsource the work, before workers were able
to take industrial action.

Threatening staff
The company also stands accused of coercing
staff into accepting a pay settlement, using



https://cdn.workplaceexpress.com.au/files/2021/TWU%20v%20Qantas.pdf
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DENYING THE RIGHT TO COLLECTIVELY BARGAIN:
QANTAS AND THE OUTSOURCING OF GROUNDHANDLING
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what he per-
ceived to be the
forensic advan-
tage to Qantas
Airways
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Judge Michael
Lee about the
company’s Chief
Operating Officer

threatening and nefarious tactics. It is alleged
that proposed $5,000 one-off bonus would be
rescinded if staff took part in "any action that
harms Qantas." In a blackmail-esque ploy, the
airline sought a settlement featuring a two-
year pay freeze and below inflation pay rises
thereafter.

Qantas received significant government
subsidies to enable it to continue to maintain
operations through the COVID-19 shutdown
of airline operations. Both the outsourcing
and the dubious negotiating ploys that have
brought the company into disrepute become
more concerning in this context. It risks giving
the government to take action, and makes
further government assistance, should it be re-
quired in the future, far more unlikely. Qantas’
own documents admitted that in the context
of these subsidies, the decision to outsource
their workforce may have a significant negative
impact on their brand and was a critical risk.

Judge Lee also found that Mr Jones, Chief
Operating Officer of Qantas Airlines, was
an “unimpressive witness” and that during
cross-examination was “willing to fashion his
evidence to suit what he perceived to be the
forensic advantage to Qantas Airways”.

In announcing their decision to appeal the
case, the company stated that they would also
be seeking a stay on any negotiations regarding
compensation for the affected workers.

Risks associated with labour hire and outsourcing
The use of precarious labour and other con-
tingent workforce arrangements can introduce
significant risks to companies (and their inves-
tors). Of particular significance to this example
is that outsourcing can lead to poor occupa-
tional health and safety (OHS) outcomes, to
lower levels of worker engagement and loyalty,
and a loss of human and intellectual capital,
according to the ACCR.

In April 2022, posted the worst airline in-
dustry performance statistics of all domestic
Australian airlines, with only 58.7% of flights
arriving on time. They were beaten by their
own budget subsidiary, Jetstar (59.25) and
Virgin (65.6%).

Behind these numbers are stories of baggage
arriving late or not at all, flights cancelled at
short notice, leaving passengers stranded,
sometimes for days. Senior management, some

earning over $200,000 p.a. have been deployed
to organise baggage in the airport, due to a
shortage of baggage handlers.

While Qantas points to delays and staffing
issues globally, staffing issues cannot be un-
derstood without looking to the substantial de-
crease in pay for outsourced workers. Baggage
handlers at the outsourced venture reportedly
earn $22/hour, compared to $27/hour to work
in hospitality, despite requiring substantially
more training.

Denial of the rights to collectively bargain and to
freedom of association

This decision is a legal first. The Federal Court
has found for the first time that a major em-
ployer has sacked over 2000 workers because

it was seeking to deprive them of the ability to
collectively bargain with the company for a new
enterprise agreement. [...] Once Qantas out-
sourced its workers and sourced them indirect-
ly from labour hire agencies, it did not have to
bargain with ground staff again.

At the heart of this court case is the question
of whether Qantas used outsourcing to deny
workers the right to collectively bargain. The
right to collectively bargain is, alongside the
right to freedom of association, a fundamental
right at work, and one of the founding princi-
ples of the ILO.

Research has shown that employers often
chose to outsource their workforce to ‘avoid
employer obligations’, according to Professor
Richard Hall. While this is typically taken to
mean obligations with regards to working
conditions, including rates of pay, access to
permanency, and training, as this instance
demonstrates, outsourcing can also be used to
deny workers the right to collectively bargain.

Recent unionisation fights at Starbucks
and Amazon have put freedom of association
squarely on the agenda for investors. These
fights have highlighted the lengths that compa-
nies may go to, in order to prevent the estab-
lishment of unions in a workplace, but as the
Qantas decision makes clear, employer actions
to deny workplace rights can - and often do
- continue well after the initial unionisation
push. Furthermore, it is crucial to understand
how the structuring of the workplace can be
used to deny whole segments of the workforce
their workplace rights.



https://cdn.workplaceexpress.com.au/files/2021/TWU%20v%20Qantas.pdf
https://cdn.workplaceexpress.com.au/files/2021/TWU%20v%20Qantas.pdf
https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2022/2022fcafc0071
https://www.afr.com/work-and-careers/workplace/qantas-outsourcing-unlawful-but-workers-won-t-get-their-jobs-back-20220503-p5ai7p#:~:text=Qantas%20will%20head%20to%20the%20High%20Court%20to,potentially%20leaves%20it%20with%20a%20huge%20damages%20bill.
https://www.afr.com/work-and-careers/workplace/qantas-outsourcing-unlawful-but-workers-won-t-get-their-jobs-back-20220503-p5ai7p#:~:text=Qantas%20will%20head%20to%20the%20High%20Court%20to,potentially%20leaves%20it%20with%20a%20huge%20damages%20bill.
https://www.accr.org.au/research/falling-through-the-cracks-labour-hire-contracting-and-outsourcing-risks-across-the-asx100-2021/
https://www.accr.org.au/research/falling-through-the-cracks-labour-hire-contracting-and-outsourcing-risks-across-the-asx100-2021/
https://www.thesaturdaypaper.com.au/news/economy/2022/06/18/inside-the-qantas-saga-it-wonder-they-can-get-plane-the-ground#hrd
https://www.mauriceblackburn.com.au/media-centre/media-statements/2021/twu-holds-qantas-to-account-for-replacing-employees-with-cheap-contract-labour/
https://www.mauriceblackburn.com.au/media-centre/media-statements/2021/twu-holds-qantas-to-account-for-replacing-employees-with-cheap-contract-labour/
https://www.ilo.org/global/topics/dw4sd/themes/freedom-of-association/lang--en/index.htm
https://www.ilo.org/global/topics/dw4sd/themes/freedom-of-association/lang--en/index.htm
https://www.researchgate.net/publication/242580759_Labour_Hire_in_Australia_Motivation_Dynamics_and_Prospects
https://www.researchgate.net/publication/242580759_Labour_Hire_in_Australia_Motivation_Dynamics_and_Prospects
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Company

Issue

Detail

Ansell

#forcedlabour

#supplychainworkers

Ansell has taken a lead role in the new Responsible Glove Alliance (RGA),
formed on 1 March 2022 as an industry-led initiative “to prevent, identify
and remedy forced labour in the medical supplies industry in Malaysia.”
There are six other members, including two of Malaysia’s largest manufac-
turers.

But there is a notable emission: no mention of trade unions or social
dialogue. Allegations of mistreatment still loom and without workforce
voices the value of the RGA is questionable.

ASDA

#wageunderpayment

#costofliving
#equalpay

Technical incompetence has cost Asda workers their rightfully owed
wages. More than six in 10 Asda workers recently surveyed by the GMB
said they have been receiving less than they were owed in pay packets.

The union & investors have met with Asda over the issue and problems
with payment systems have been blamed. If the issue persists the compa-
ny risks an investigation from HMRC for minimum wage underpayment,
which takes some of the shine off the announcement that from July base
pay for the retail workers is going up 50p per hour to £10.10.

Ballots for strike action in Asda’s distribution centres also recently
delivered a pay rise. This could see the gap between warehouse workers
and retail workers widen — increasing liability for Asda (and former owner
Walmart) should the Equal Pay case, ongoing within the Supreme Court,
find evidence of discrimination.

Bolt

#misclassifcation
#gigeconomy
#workersrights

The fightback against gig economy exploitation continues with GMB taking
legal action against Estonia-based ride hailing company Bolt, recently
valued at $8.4 billion. There are over 60,000 Bolt drivers in the UK, and
the GMB wants them to have the same benefits given to Uber riders after
the Supreme Court ruling last year. These include a guaranteed minimum
wage, holiday pay, and pensions.

British Airways

#industrialaction
#costofliving
#fireandrehire
#retention

Compounding BA’'s woes, cabin crew and ground staff have voted for
industrial action. Organised by the GMB and Unite, members will walk out
over the summer if a deal isn’t met. Blame appears to sit with the compa-
ny which forced through a 10% wage cut during the pandemic using the
practice of ‘fire-and-rehire’, and has made no commitment to restoring
pay.

At a time when staff shortages are already having serious operational
repercussions for the airline — reputation, sales and profits will all take a
hit.

BT Group

#industrialaction
#costofliving

BT Group, which hasn’t been hit by a strike in 35 years, faces a “summer
of disruption” after workers were balloted over a £1,500 flat pay rise. That
figure is significantly below the predicted double-digit inflation and
somewhat derisory considering BT's annual £1.3 billion profits. The
telecoms workers are expected to vote in favour of the strike, with results
due end of June.

Flat pay rise offered BT’s annual profits

£1,000 /£1.3 hillion
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Delivery Hero SE

#costofliving
#gigeconomyrights
#industrialaction

Back in April, drivers for Talabat, the Egyptian subsidiary of German gig
company Delivery Hero, announced a two-day strike seeking higher wages
in the context of rising food and energy prices. Inflation is set to hit
especially hard in Egypt (85% of its wheat comes from Russia and
Ukraine) meaning further disputes over wages are to be expected. Talabat
does not have good workers’ rights credentials, having been awarded a
1/10 ranking by Oxford University’s Fairwork project.

Frasers Group

#layoffs
#supplychainworkers
#socialprotection

This June, Sports Direct’s parent company bought out the collapsed online
fashion retailer Missguided and didn’t spare the more than 80 employees
already sacked (some by automated messages, with echos of the plight of
P&O).

The collapse of Missguided also has potential to create a ripple effect of
issues across the supply chain: hundreds of factory workers in the UK
have reportedly lost their jobs already as suppliers owed in excess of £2m
have had to manage the reduced demand for garments. See article on
Social Protection on pXX.

JD Sports

#furlough

Calls for a return of furlough money utilised by JD Sports have resurfaced.
As Nils Pratley in the Guardian has noted, nearly every other footwear
company has returned state payments from the lockdown when it turned
out that financial returns for sportswear retailers were strong. With head-
line profits of at least £900 million, the return of £61 million to the
Treasury would hardly leave JD Sports scrambling. It may even allow the
company to claim a fresh break from its recent misdeeds including CMA
investigations and the surprise departure of CEO Peter Cowgill.

Just Eat, DPD Group

#misclassification
#industrialaction
#wageunderpayment

Strike action continues amongst Just East delivery couriers, having begun
in Sheffield over six months ago. The action is over a contract dispute and
low pay, an issue of increased salience given not only inflation, but
corporate largesse too.

Most Just Eat riders in major cities are employed by Stuart Delivery, a
subsidiary of DPD.

Stuart reportedly cut the base rate of deliveries by 24%, with riders
earning as little as £2 per delivery — a wage underpayment red flag given
the ongoing debates about gig worker classification in the UK and wider
Europe. This at the same time as DPD recorded an 80% increase in
profits, whilst Stuart CEO Damien Bon was given a £2.2 million bonus.
IWGB union attended Just Eat’s AGM in May to seek constructive discus-
sions with the company.

Riders earning as little as Stuart CEO Damien Bon given a

£2 per delivery / £2.2 million bonus

Lyft, Uber

#misclassifcation
#employmentlaw
#lobbying

Massachusetts’ top court has shut down the gig work ballot by Lyft and
Uber to have a vote on driver classification. The industry-backed initiative
paralleled gig company efforts in other states like California. PIRC wrote to
Lyft in Q1 opposing the plans referencing OECD guidelines that compa-
nies must not pursue interventions to undermine existing regulation.
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Mitie

#outsourcing
#industrialaction
#racialdiscrimination

Outsourced workers at St George’s Hospital in London went on strike
seeking an end to the two-tier system of employment at the hospital. They
are contracted to Mitie, who pay less than directly-employed NHS staff
and have been criticised for unreliable payment systems and derisory sick
pay.

The outsourcing system is commonplace across the NHS, and other
hospitals have been, and will likely be subject to similar industrial action
as living cost pressures mount.

PIRC’s new workforce database has revealed Mitie has a particularly high
rate of employment tribunal cases per employee — with racial discrimina-
tion coming out as a major theme.

Royal Mail

#costofliving
#industrialaction

Unite has balloted 2,400 Royal Mail managers over plans to remove 542
jobs and concerns regarding “1,800 jobs’ worth of unpaid overtime” per
year. With inflation understandably driving unions to seek increased pay
for their members, the Communication Workers Union (CWU) will also
send out ballots for industrial action in the company on 28 June, the day
before the Unite ballot closes.

The confluence of postal workers and their managers striking over the
cost of living, job security and underpayment threatens to entirely shut
down Royal Mail’s operations over the summer, unless a settlement can be
reached.

Ryanair

#industrialaction
#costofliving

BA is not the only airline hit by industrial action. On 8 June, Ryanair
walked away from talks with Spanish unions over a potential salary
increase. Strikes have also taken place in Italy. The impasse over pay has
left “no other option” but to call for a walkout. Inflation is a global issue,
and one that companies are being compelled to address head on.

Supermax

#forcedlabour
#supplychainworkers
#humanrights

Norges Bank’s Executive Board has decided to place the company Super-
max Corp Bhd under observation for a period of two years due to unac-
ceptable risk that the company contributes to serious violations of human
rights. This follows a US import ban for the company in October 2021:
among five Malaysian glove makers to have faced the ban in the last two
years.

Veolia

#industrialaction
#costofliving

There is nothing inevitable about strikes, and the settlement between
Veolia and Unite refuse workers demonstrates the role of bargaining
between parties. There was due to be three weeks of industrial action in
Croydon over pay but this was called off after a settlement was reached,
with workers given an 8.5% pay rise and a £750 one-off payment (an
accumulative 11.9% increase for those on the lowest wages).

Contributors: Alice Martin, Tom Law, Mine Sino, Katie Hepworth, Tom Powdrill.

Pensions & Investment Research Consultants Limited

Exchange Tower

2 Harbour Exchange Square
London E14 9GE

T: +44 (0)207 247 2323 E:l info@pirc.co.uk www.pirc.co.uk

Regulated by the Financial Conduct Authority. Pensions and Investment Research Consultants
Limited is Registered in England and Wales. N0.2300269 © Copyright 2022



mailto:info@pirc.co.uk
http://www.pirc.co.uk

